This article examines the status of military and civilian personnel of sending states and international organisations involved in UN peace operations. It undertakes an assessment of relevant customary law, examines various forms of treaty regulation and considers topics and procedures for effective settlement of open issues prior to the mission. The author stresses the need for cooperation between the host state, the sending states and the international organisation in this context. He draws some conclusions with a view to enhancing the legal protection of personnel involved in current and future UN peace operations.
This article examines the status of military and civilian personnel of sending states and international organisations involved in United Nations (UN) peace operations in a host state; that is, the legal nature and consequences of their actions defined by law. It focuses on military operations outside of an armed conflict -situations in which international humanitarian law (IHL) does not apply. The status of such personnel in the host state is regulated in customary and treaty law, but there are certain inconsistencies and gaps which should be filled by best practice. 1 Generally speaking, the use of force in self-defence, including in defence of the mandate, 2 does not affect the legal status of peacekeepers. That status continues to apply even in exceptional situations, when they become involved in hostilities in an armed conflict, but in such situations status issues will most likely be superposed by rules of IHL. Peace operations are not directed against warring parties, yet peacekeepers may become parties on the side of states, or rarely on the side of non-state actors fighting as individuals or on behalf of an insurgent movement. When the level of a noninternational armed conflict has been reached and peacekeepers become involved in it, the rules of IHL apply. Yet in such conflicts there is no combatant status and the specific protections of prisoners of war do not apply. 3 This essay will first assess the customary status of military and civilian personnel participating in peace operations not amounting to an armed conflict, and will then look into various forms of treaty regulation, also exploring the gaps and shortcomings of those treaties. Finally, it will try to draw some conclusions for best practice and future regulation.
The status of military and civilian personnel participating in peace operations under customary law
Military and civilian personnel of sending states operating on the territory of a host state have a special legal status. 4 They enjoy immunity from legal process in any other state, including the host state and transit states. Indeed, this immunity applies not only to heads of state or government or secretaries of foreign affairs ratione personae, but also to any organ of the state ratione materiae. James Crawford has noted 'the development of the so-called restrictive theory of immunity, which holds that immunity is only required with respect to transactions involving the exercise of governmental authority (acta iure imperii) as distinct from commercial or other transactions which are not unique to the State (acta iure gestionis) ' . 5 This understanding of immunity and its application to military forces is broadly shared today.
Sir Ian Sinclair, devoting his general course in the Hague Academy in 1980 exclusively to the law of sovereign immunity, has provided abundant material on state practice which reveals that there is not any criminal case where a host state has claimed criminal jurisdiction on a member of visiting forces of a sending state, unless such jurisdiction was exceptionally granted by a treaty between those states. Already at that time he observed a continuing trend in the direction of 'recognising and applying the restrictive theory' on state immunity, but confirmed 'a functional need to maintain a measure of jurisdictional immunity for foreign States', 6 thus explaining the core principle of state immunity. There are certain restrictions stemming from that focus on 'functional needs': immunities ratione materiae are not granted as personal privileges, and they do not extend to acts or omissions outside the performance of official duties. Acts iure imperii are not subject to control by any other state. In respect of those acts, there is a presumption that a foreign state organ possesses immunity. As states are independent and free to direct their affairs, no government is obliged to accept outside interference with respect to its own organs by another state. Organs of a sending state that have committed a wrongful act may be requested to leave the host state, but their immunity before foreign state authorities and courts remains. 7 The principle of immunity applies not only to organs of states, but likewise to military and civilian personnel of entities enjoying international legal personality, such as the UN and other international or regional organisations. However, most of the personnel engaged in peace operations are and will be contributed by sending states, even if certain limited forms of command or control -mostly operational control, 8 but not full command 9 -may be exercised by the international organisation involved. 10 Hence the immunity of peacekeepers is foremost that of their sending states, and the latter remain accountable for wrongful acts committed under their control. 11 It is important to understand that immunity does not imply impunity for military or civilian members of the forces of a sending state or international organisation. Neither can immunity limit the accountability of that state 12 or international organisation. 13 Rather, it bars the host state from taking direct action against the members of a visiting force, whereas the sending state and/or the international organisation is accountable. Individual perpetrators are to be prosecuted by the sending state. In exceptional situations their immunity may be waived vis-à-vis the host state. But a host state interested in the successful performance of a peace operation may expect the sending state to exercise its jurisdiction exclusively and in a responsible manner.
This immunity derives from the principle of state sovereignty as recognised in customary international law and does not depend on consent of the host state. 14 The purpose of such immunity is not to provide personal benefits to individuals, but rather to ensure an unimpeded performance of their official functions, to respect the equality of states under the law and to exclude any outside interference inconsistent with the Purposes of the United Nations. 15 State immunity is of utmost importance for the effectiveness of any peace operation. For the members of participating military forces, including their civilian component, immunity is essential for an impartial and effective performance of the mandate which is a prerequisite for the success of the mission. 16 As a rule, UN forces engaged in peace operations enjoy full immunity from host state jurisdiction while the sending state exercises exclusive criminal jurisdiction. While certain treaty limitations to the immunity principle are not free from misunderstandings, as will be shown below, it must be underlined that over the forces that are assigned to him. This is because nations, in assigning forces to NATO, assign only operational command or operational control' (emphasis added The immunity of members of foreign armed forces for acts committed in their official capacity has always been honoured in jurisprudence. In the Armed Activities on the Territory of the Congo case, the International Court of Justice (ICJ) confirmed the customary rule that 'the conduct of individual soldiers . . . is to be considered as the conduct of a State organ'. 17 In the Jurisdictional Immunities of the State case, the ICJ had no doubt that acts committed by armed forces abroad in the performance of a duty must be characterised as acts iure imperii -that is, acts covered by a full immunity. 18 In Prosecutor v. Blaškić, the Appeals Chamber of the International Criminal Tribunal for the former Yugoslavia (ICTY) held that, while it is empowered to issue binding orders and requests to states, the Tribunal may not issue binding orders to state officials acting in their official capacity. 19 In Jones v. United Kingdom, the European Court of Human Rights was fully satisfied that the granting of immunity to state officials in the applicants' civil cases had reflected generally recognised current rules of public international law and did therefore not amount to an unjustified restriction on access to court, 20 as enshrined in Article 6 of the European Convention on Human Rights. 21 In the Lozano case, the Italian Court of Cassation, deciding on criminal proceedings brought against a US soldier who had killed an Italian intelligence officer during service at a checkpoint outside Baghdad, concluded that criminal proceedings for wilful killing could not be conducted by Italian authorities as a result of the fact that the US soldier was acting in an official capacity and therefore enjoyed immunity due to his status as official of his state. 22 In Mothers of Srebrenica et al. v. Netherlands and the United Nations, the Hague Court of Appeal ruled that it is impossible to bring the UN before a Dutch court due to the immunity from prosecution granted to the UN pursuant to international conventions, and it accepted that the Netherlands should share UN immunity in this respect. 23 Later on, in Netherlands v. Hasan Nuhanović, the Supreme Court of the Netherlands concluded that the Netherlands was responsible for the death of three Muslim men from Srebrenica and stated that the pertinent conduct of Dutchbat, as part of a UN peacekeeping force, could be attributed to the Netherlands because public international law allows the conduct to be attributed in 17 Treaty regulation of the status of personnel involved in UN peace operations
Status under the UN Charter
There is little generic treaty regulation on the issue -that is, treaty law that is readily available and can be used in peace operations without entering into new negotiations during the difficult stages of planning and mission start-up.
Article 105 of the UN Charter states in rather broad terms that the Organisation 'shall enjoy in the territory of each of its Members such privileges and immunities as are necessary for the fulfilment of its purposes' and that officials of the Organisation 'shall similarly enjoy such privileges and immunities as are necessary for the independent exercise of their functions in connection with the Organisation'. The 1946 Convention on Privileges and Immunities of the United Nations 27 provides for immunity of 'officials' (Article V) and also of 'experts on missions' (Article VI), but there is no consensus, let alone consistent practice as to the application of these provisions to peacekeepers. 28 
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'to all members of the staff of the United Nations with the exception of those who are recruited locally and are assigned to hourly rates'. In 1981, the UN Legal Counsel confirmed that there was no doubt in law or in practice that field service officers under a headquarters agreement between France and UNESCO are 'officials' within the meaning of that agreement and the 1946 Convention, and that all staff members including the locally recruited (except for those who were employed at hourly rates) qualified as officials of the UN. 29 In 1995, the UN Legal Counsel confirmed that, in accordance with customary law, military personnel of sending states enjoy privileges and immunities. However, civilian contractors do not share such immunities, not even as 'experts on mission', as this term is understood to apply to persons charged with performing specific functions or tasks for the UN, but does not include functions that are commercial in nature. 30 Under Article V (Section 20) and Article VI (Section 23) of the 1946 Convention, the Secretary-General shall have the right and the duty to waive the immunity of any official or expert on mission 'in any case where, in his opinion, the immunity would impede the course of justice and it can be waived without prejudice to the interests of the United Nations'. But the application of these provisions to peace operations never became relevant in practice. Sending states would not need any waiver to exercise criminal or disciplinary jurisdiction on their own personnel. As far as UN personnel, including locally recruited staff, are concerned, however, the SecretaryGeneral would be bound to consider a waiver of immunity.
The 1961 Vienna Convention on Diplomatic Relations 31 provided for certain immunities of technical staff of a sending state's embassy. While personnel performing military missions in a host state are sometimes -in lieu of a more specific regulation -listed this way, peacekeepers are not expressly mentioned here and there is no practice on using this Convention for peace operations.
The 1973 Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons 32 establishes intentional attacks against an 'internationally protected person' as an international crime and requires any state party in whose territory the alleged offender is present to 'take the appropriate measures under its internal law so as to ensure his presence for the purpose of The legal status of personnel involved in United Nations peace operations prosecution or extradition' (Article 6). This Convention is related to international criminal justice and the term 'protected person' used here is separate from immunities, although linked. The definition of internationally protected persons (Article 1(1)(b)) includes
[a]ny representative or official of a State or any official or other agent of an international organization of an intergovernmental character who, at the time when and in the place where a crime against him, his official premises, his private accommodation or his means of transport is committed, is entitled pursuant to international law to special protection from any attack on his person, freedom or dignity, as well as members of his family forming part of his household.
It remains an open question whether and to what extent military or civilian personnel participating in UN peace operations qualify as internationally protected persons under this Convention. An argument was made that if accorded 'expert on mission' status, UN peacekeeping personnel would qualify as internationally protected persons. 33 However, this argument is not convincing for two reasons: on the one hand, the Convention does not require that status to be specifically 'accorded', and on the other, 'expert on mission' status is not expressly covered under the terms 'representative' or 'official' or 'other agent'. Yet, when a person is specially protected under this Convention, this may be used as an argument in favour of immunity. The UN International Law Commission (ILC) has included the topic 'immunity of State officials from foreign criminal jurisdiction' in its long-term program to develop possible future legal instruments. While it would be premature to envisage a comprehensive codification of the issue in the near future, customary rules of state immunity are well respected in these efforts. 34 A specific legal basis for the protection of personnel participating in UN peace operations may be seen in the 1994 Convention on the Safety of United Nations and Associated Personnel and its 2005 Optional Protocol. 35 This Convention applies to persons engaged or deployed by the Secretary-General (Article 1(a)) as well as to persons assigned by a government or intergovernmental organisation (Article 1(b)). It covers all UN operations conducted 'for the purpose of maintaining or restoring international peace and security' or when the Security Council or the General Assembly 'has declared, for the purposes of this Convention, that there exists an exceptional risk to the safety of the personnel participating in the operation' (Article 1(c)), conditions that are generally met in peace operations by 
the mandate of the Security Council. 36 Although strictly speaking 'safety' and 'security' have a different meaning, 37 both terms are used interchangeably in the Convention and its Optional Protocol. Under the Convention, all parties are obliged to ensure the safety and security of UN and associated personnel and take appropriate steps to protect such personnel deployed in their territory. The Optional Protocol extends that obligation to the protection of UN operations delivering humanitarian, political and development assistance. The Convention includes an obligation to conclude status agreements on the UN operation and all personnel engaged in it, 38 agreements which -subject to the composition of the personnel involved -are called status-of-forces agreements (SOFAs) or status-of-mission agreements (SOMAs). This obligation underlines the need for closing gaps in regulation and ensuring cooperation between the host state and the international organisation; but as will be shown below, it is difficult to fully comply with the Convention in practice. It is important to first consider the text of the Convention and its shortcomings.
Shortcomings of the 1994 UN Safety Convention
The Convention, developed because of deep concern over 'the growing number of deaths and injuries resulting from deliberate attacks against United Nations and associated personnel', 39 falls short of its declared purpose. It suffers from five main shortcomings, which clearly limit its practical relevance for current peace operations: (a) the international obligations created in the Convention are those of states, not of non-state actors, yet the responsibility of states to ensure its application is not sufficiently addressed; (b) the application of the Convention and the Optional Protocol is formally excluded in certain ill-defined enforcement actions under Chapter VII of the Charter; (c) in other forms of robust peace operations the relevance of both instruments is unclear and disputable; (d) peace operations conducted by states or regional organisations, even if authorised by the Security Council, are not clearly covered by the text of the Convention; and (e) hardly any of the many host states to a peace operation so far has ratified the Convention, let alone the Optional Protocol. These shortcomings shall be discussed here in turn. 36 The legal character of 'UN operation' may also be confirmed by a special declaration by the Security Council or the General Assembly under Art. 1(c)(ii) 'that there exists an exceptional risk to the safety of the personnel participating in the operation'. 37 'Safety issues' comprise any hazards of deployment, including for example the handling of equipment or exposure to tropical diseases. 'Security issues' include external threats ranging from military assault to petty crime. 38 Art. 4: 'Agreements on the status of the operation. The host State and the United Nations shall conclude as soon as possible an agreement on the status of the United Nations operation and all personnel engaged in the operation including, inter alia, provisions on privileges and immunities for military and police components of the operation.' The latter formulation is open to misunderstanding, as immunities are derived from customary international law so that SOFA or SOMA provisions can be no more than declaratory in nature. 39 Preamble, para. 1.
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Non-state actors
The Convention is binding on state parties but, unlike the principles and rules of IHL, 40 this does not engender direct obligations for non-state actors under international law. Article 19 of the Convention provides for the dissemination of the text and its inclusion in military instruction programmes of states party to it. However, it says nothing on dissemination among non-state actors. While it is fair to say that non-state actors are subject to the criminal law of the state where they are present, the obligations on implementation which are included in the Convention, such as those in Article 7(2) and (3) and Article 9(1) and (2), will remain dead letters unless taken more seriously and transformed into national legislation. The duty to take appropriate implementing measures 41 needs to be fulfilled by states. As acknowledged in Article 7(3), relevant initiatives are particularly required 'in any case where the host State is unable itself to take the required measures'. Such initiatives should include exchange of experience, training activities and the development of model legislation.
The general principle of pacta sunt servanda is one of the long-standing and universally recognised principles of international law, 42 but neither the Convention nor SOFAs become automatically part of the national law of either the host state or the sending state. While certain provisions are declaratory in nature in that they reaffirm pre-existing obligations, others have a constitutive character, as they create or amend rights and obligations. Each participating state has its own constitutional mechanisms regulating how international agreements become domestically binding. Most states will need to adopt legislation for that purpose, and they should take appropriate additional measures at the national level to ensure compliance with international legal obligations. This is particularly important where criminal jurisdiction is involved.
Under Article 7(2) of the Convention, states are obliged to 'take all appropriate measures to ensure the safety and security of UN and associated personnel', and under Article 8 personnel captured or detained shall be promptly released and returned. 43 However, as explained above, in most legal systems these 40 On the applicability of IHL to non-state actors, see D. Fleck (ed.), above note 3, Section 1201, para. 44 do require resolute action by states in accordance with existing obligations under Article 9 of the Convention, before perpetrators may be brought to justice. Peacekeepers acting under a UN mandate are bound to impartiality even in the performance of the most robust operations. They are acting on behalf of the international community and hence cannot be considered parties to a conflict, unless they take a direct part in the conflict, hence losing their impartiality. Indeed, more should be done to qualify attacks against peacekeepers as crimes when they are not to be considered parties to the conflict (and to hold perpetrators accountable for such crimes). But also specific policies should be developed in order to avoid peacekeepers becoming involved in hostilities which in terms of intensity and duration rise to the level of participation as a party to an armed conflict.
Article 9(2) of the Convention requires states parties to make crimes against UN and associated personnel 'punishable by appropriate penalties which shall take into account their grave nature'. There is still a lack of relevant national legislation on the issue. States, including those sending or hosting peacekeeping personnel, seem to take the position that attacks against such personnel may be sufficiently prosecuted as regular crimes against civilians such as manslaughter, hostage-taking or wilful killing, thus neglecting the specific obligation under Article 9(2). Many states specifically sanction attacks against law enforcement officers, 45 (1) and (2) of the German Criminal Code: '(1) Whosoever, by force or threat of force, offers resistance to or attacks a public official or soldier of the Armed Forces charged with the enforcement of laws, ordinances, judgments, judicial decisions or orders acting in the execution of such official duty shall be liable to imprisonment not exceeding two years or a fine. (2) In especially serious cases the penalty shall be imprisonment from six months to five years. An especially serious case typically occurs if (a) the principal or another accomplice carries a weapon for the purpose of using it during the commission of the offence; or (b) the offender through violence places the person assaulted in danger of death or serious injury.'
The legal status of personnel involved in United Nations peace operations these laws will hardly suffice as they are designed for normal peacetime situations and the penalties may be too weak to ensure compliance with the rule of law in postconflict peacebuilding. Peacekeepers may not even qualify as personnel specially protected under such existing national legislation. Should they become victims of attacks, such particular sanctions would then not apply, although the UN mandate may be considered as an aggravating circumstance in the adjudication of the penalty. 46 International criminal jurisprudence so far is silent on attacks against peacekeepers in peacetime and in post-conflict situations. 47
Non-applicability in certain enforcement actions
It remains difficult to define those limits of robust peace operations beyond which the Convention ceases to apply. Article 2(2) of the Convention is less than clear in providing:
This Convention shall not apply to a United Nations operation authorised by the Security Council as an enforcement action under Chapter VII of the Charter of the United Nations, in which any of the personnel are engaged as combatants against organised armed forces and to which the law of international armed conflict applies. 48 As admitted by Mahnoush Arsanjani in an official UN publication, the purport of Article 2(2) of the Convention is not entirely clear and is open to interpretations which may not have been anticipated at the time of the negotiation of the Convention. 49 According to one possible reading, such enforcement actions may be understood as being confined to those operations in which the UN force itself becomes party to an armed conflict. Another reading might include certain aspects of peace enforcement operations, 50 but in that case it will be difficult to agree in practice on exact criteria for an engagement 'as combatants against organised armed forces'. The beginning and end of that situation will be a matter of dispute, and any conclusion that such combatants might be held as prisoners of war until the 
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cessation of active hostilities 51 would be unacceptable as long as the mandate of the peace operation is to be upheld. A full exclusion of all peace enforcement operations from the application of the Convention would be illogical, as it would deprive UN and associated personnel from protection even below the threshold of combat action.
Sir Christopher Greenwood has convincingly explained that while the effect of Article 2(2) is that 'the threshold for the applicability of IHL of international armed conflicts thus becomes the ceiling for the operation of the Convention', 52 those who drafted the Convention hardly intended its applicability to cease as soon as there was any fighting, however low-level, between members of a UN force and members of other organised armed forces, as this would reduce the scope of application of the Convention to almost nothing. 53 Article 2(2) is also misconceived for an additional reason: it excludes the application of the Convention in toto as soon as 'any' of the personnel are engaged as combatants, thus depriving even non-military personnel of special protection. 54 Regrettably, in the two decades of the Convention's existence, no attempt was made to relieve it of these severe defects.
There is some international criminal jurisprudence on attacks against peacekeepers in armed conflicts. In an assessment of recent cases before the International Criminal Tribunal for Rwanda, the Special Court for Sierra Leone, the ICTY and the International Criminal Court (ICC), in which a number of crimes against peacekeepers, all committed during non-international armed conflicts, had to be adjudicated, Ola Engdahl has analysed pertinent jurisprudence on determining whether peacekeepers are entitled to the protection of civilians under IHL. 55 He questions whether it was correct to focus only on whether or not peacekeepers as members of a military operation had directly participated in hostilities. Instead, he suggests that, since peacekeepers are members of an armed force, the most appropriate way to address this issue would be to analyse whether they belong to the armed forces of a party to an armed conflict. But that would depend on the court that was competent to decide in accordance with its statute. A qualification of peacekeepers as party to an armed conflict would exclude, as Engdahl convincingly underlines, that they could be regarded as civilians only temporarily taking part in hostilities. 56 It should be noted that permanent fighting under UN mandate is extremely rare. It is not to be understood as a 'peace operation', but happened in enforcement operations such as the Korean War 
cannot be considered as armed conflicts, so IHL does not formally apply. This could speak for the applicability of the Convention and its Optional Protocol in most cases in which peacekeepers are using force. But the situation is not clear-cut. While the applicability of IHL to a situation depends not on the qualification of the situation by the parties involved but rather on the facts on the ground, any assessment may be disputed, and many will hesitate to conclude from single incidents, even when such incidents occur frequently, that they have become part of an armed conflict. Sometimes armed opposition groups may be interested in seeing their case so qualified, while the government still speaks of internal disturbances. A clear understanding of possible consequences is necessary at the level of decision-makers within the UN and states. It should inform the planning and conduct of the relevant peace operation and be made public.
Peace operations by regional organisations
Peace operations conducted by regional organisations or coalitions of willing states acting under a Security Council mandate are not included in the text of the Convention. Article 1(c) rather refers to 'United Nations operation[s]', thus neglecting important parts of the reality in many areas of post-conflict peacebuilding. The Optional Protocol has expanded the range of applicability of the Convention to 'humanitarian, political or development assistance', while still insisting that the operation is conducted under 'United Nations authority and control' (Article II(1)). It would be worthwhile to seek agreement that such 'control' should be understood here as political rather than operational control and that states and regional organisations have the right and responsibility to ensure an adequate protection of peacekeepers also in such missions. 73 were assumed to have ended Africa's longestrunning civil war. 74 While the situation continued to constitute a threat to international peace and security, 75 none of the states sending military contingents to UNAMID, UNISFA or UNMISS, many of them after parliamentary debates at home, had acted under the impression that the situation would again amount to an armed conflict. 76 A clear distinction should have been drawn between assistance in post-conflict law enforcement and the conduct of hostilities rather than confusing these two different modes of operation. The reference in SOFAs to IHL treaties might indicate that many negotiators involved were more familiar with these than with the principles and rules of post-conflict peacebuilding, but the UN Safety Convention, its many shortcomings notwithstanding, would have been the more appropriate document to offer legal guidance for those hosting and participating in the missions. Yet it was either ignored or neglected at the time and some may have felt that, unlike UN and associated personnel, peacekeepers provided by regional organisations would not enjoy protection under the text of the Convention. Summarising these developments, the purpose of the Convention, which was to take effective legal action on deliberate attacks against UN and associated personnel, has not been convincingly met so far. New efforts will be necessary to ensure ratification by states engaged in peace operations (host states and sending states alike), improve implementation efforts and reach appropriate understandings and amendments to overcome the existing shortcomings.
Lack of ratification
Status-of-forces or status-of-mission agreements
The conclusion of SOFAs or SOMAs is of practical value for each mission. 77 While the sovereign immunity of peacekeepers derives from customary law rather than SOFAs and SOMAs, the latter may have three important effects: to confirm the principle of immunity; to jointly agree on certain limitations to existing privileges where this may be appropriate; and to establish rules and procedures for cooperation between the sending state and the host state.
It may be noted here that, since the end of the Cold War, UN peacekeeping operations have undergone a legal development in that mandates could explicitly be based on Chapter VII of the Charter due to more frequent unanimous Security Council support. Peace operations have increased in number and intensity ever since. The UN Secretary-General has prepared, in 1990, a Model Status-ofForces Agreement for Peacekeeping Operations 78 which should serve as a basis for individual agreements to be concluded between the UN and host countries. This document marks an important development, as it describes the specific requirements of peace operations that are different from those for stationing visiting forces for other purposes, such as military cooperation, training or exercises.
Host states may be interested in temporary or long-term military cooperation with another state or a group of states, involving the presence of foreign troops on their territory. They may also agree on the joint use of specialised or expensive equipment and infrastructure. In such cases, there may be a mutual interest in proposing and accepting certain limitations for the exercise of privileges and immunities by the sending sate, in order to support close cooperation according The legal status of personnel involved in United Nations peace operations to the host nation's principles and rules. The North Atlantic Treaty Organisation (NATO) SOFA 79 and the European Union (EU) SOFA 80 serve exactly such purposes. They were concluded as reciprocal and long-term arrangements for peacetime deployments on allied territories, a cooperation which was made possible in part due to the relatively comparable legal systems of the participating states and the desire by all parties to participate in the exercise of relevant rights and responsibilities in a balanced form. Close peacetime cooperation between participating states offers the necessary conditions for sharing even the exercise of jurisdiction in certain matters. 81 Yet such conditions will generally be absent in operations carried out to maintain or restore peace. For these, the UN Model SOFA provides appropriate service conditions for the commander of the military component and the head of the UN civilian police component; the civilian staff; military personnel of sending states; and locally recruited personnel. As peace operations are also conducted by other international organisations, such as the African Union, the Economic Community of West African States, the EU 82 and NATO, the UN Model SOFA may be used, mutatis mutandis, as a basis for agreements between the latter organisations and host countries in which military and civilian personnel are deployed. This may be practical, as similar issues are to be solved in peace operations conducted by these organisations and the UN experience may help to standardise similar activities. Once enacted in the national law of the host state, these provisions may effectively contribute to the respect for the status of personnel participating in peace operations and their protection. principle of 'equivalence, by which the host State is only obliged to extend to visiting forces the privileges and benefits that it extends to its own forces'. But this may be based on a misunderstanding. It should be noted that equivalence may exist for support standards for these forces which are more or less comparable within the Alliance, but definitely not with respect to their legal status, as armed forces of the receiving state do not enjoy immunity at home. 
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A SOFA can take many different forms. It can be a legally binding instrument, such as a treaty or agreement, which must be signed and ratified by the parties. Alternatively, it can be an expression of a political commitment set out in a memorandum of understanding or an exchange of notes. SOFAs can be concluded bilaterally between one sending state and the host state. They may also take the form of a multilateral arrangement between several parties, especially when the armed forces of more than one sending state are operating in the host state. SOFAs can be designed for a specific mission or for recurring or permanent missions. Considering the complexity of the issues involved and time constraints during the negotiations, all parties must concentrate on finding pragmatic solutions to the problems identified. In the preparatory phase and during the actual negotiations, each party may wish to seek expert advice at the national and international levels. This may help to identify the interests of relevant branches of the other party's government (the ministries of foreign affairs, defence, the interior and finance, including taxation, customs and border control agencies, and so on) and formulate negotiating strategies. Such information may prove to be very useful for the negotiations. Although certain information may be kept classified for security reasons, the parties could share fundamental principles of good governance, transparency and democratic control. 83 In many -if not most -cases, negotiations will be influenced by a lack of time, a lack of expertise, and difficulties in ensuring smooth implementation and settling disputes in close cooperation. Legislative acts will be necessary under the constitution of the host state for implementing certain SOFA provisions, and this may need more time or even turn out to be unrealistic. As with any treaty negotiation, political control of (and support for) the negotiators, based on a willingness to reach practical solutions, may greatly affect the outcome of SOFA negotiations and help to secure acceptance on both sides.
It remains an open problem that SOFAs on peace operations are rarely transformed into the national law of the host state. To reach that goal, relevant provisions may need to be enacted by the parliament of the host state, which will not happen easily in a post-conflict situation. In order to cope with the notorious lack of time for deployment and mission start-up, the Security Council resolution establishing a peace operation often decides that the UN Model SOFA shall apply provisionally, pending the conclusion of a specific SOFA. 84 The legal status of personnel involved in United Nations peace operations the Security Council has finally adopted a solution that this author had proposed many years ago in the interest of legal clarity and to support an effective legal protection of the military and civilian personnel involved. 85 But it should be considered that this is just a provisional solution which cannot fully replace implementation under the law of the host state. The enactment of status provisions by the relevant Security Council resolution should be the first step, to be followed by SOFA negotiations aimed at reaching appropriate provisions and procedures, and the implementation of these in close cooperation between the host state, the sending states and the international organisation involved. A significant part of SOFA negotiations will focus on the extent to which the law of the host state applies to military and civilian personnel of the sending state. Article 6 of the UN Safety Convention provides in rather general terms that: To be effective, such measures should not be taken only on an ad hoc basis, and they should be developed in cooperation with the host state. The international legal obligations of the host state are of particular relevance in this respect. While the human rights obligations of sending states will apply extraterritorially only to acts committed within their territory and subject to their jurisdiction, 86 respect for the human rights commitments of the host state and the shared interest in the success of the mission requires sending states to take a sensitive approach in order to ensure human rights protection. 87 The same applies to obligations under environmental law. The role of peacekeepers in protecting human rights and the environment is significant today and will likely become increasingly important in the future. SOFA provisions may address this role by referring to relevant international law principles or supplementing them for the mission under consideration.
Organs of a foreign sending state are not automatically subjected, however, to all the laws of the host state. 88 Some of these laws, such as traffic regulations, will generally apply to peacekeepers. The host state's requirements may also be relevant for building measures and fire precautions, particularly where local employees are involved. Other laws, however, do not apply -for example, rules on the use of firearms or on taxation. It would also not make sense for the host state to seek to regulate matters such as the command structure, terms of service and salaries of the members of the peacekeeping force. This situation is comparable to that of foreign diplomatic or consular personnel in the host state. 89 Hence, SOFA and SOMA negotiations should identify the laws of the host state that will apply to the foreign personnel, and both the host state and sending states or organisations should agree to cooperate on these issues, notwithstanding the exclusive jurisdiction in criminal, disciplinary and civil matters which remains a prerogative of the sending state in peace operations, is confirmed under the UN Model SOFA 90 and has never been waived in practice. Judicial control in this complex field must respect the exclusive criminal and disciplinary jurisdiction of the sending state. 91 Receiving states are rarely able to offer a full guarantee for the safety and security of the foreign visiting force. Hence, this responsibility to a large extent needs to be shouldered by the sending state. For this reason, the sending state will have to ensure the safety of its personnel through the use of its military and police forces and/or private security companies. The SOFA should reflect this shared responsibility for safety and security, identify competent authorities on both sides, describe their respective tasks and arrange for cooperation.
The increasing role of civilian employees and private contractors in support of any peace operation makes it essential to clearly define their status in the host state and regulate their tasks. Some peace operations are entirely civilian in nature. This explains the relevance of SOMAs as opposed to SOFAs. The personnel involved may be individually employed, either by the sending state or by a contracting company. They may be brought to or recruited within the host state. In both cases, the UN Model SOFA, which applies to military and civilian personnel alike, provides for immunities for such civilian personnel, making an exception only for locally recruited personnel insofar as the latter do not enjoy tax exemptions (Section 15(b)), but deliberately affirming their immunity from legal process in the host state (Section 46). While this is adequate to secure effective performance of the peace operation, existing legal limitations for the work to be performed are often neither clearly regulated nor explained to those concerned. All tasks to be performed should be limited to a strictly civilian function. Attributability either to the sending state 92 or to the organisation 93 should be considered, and the regulatory regime for private companies, in particular issues of accountability and oversight requirements, made more transparent.
A number of international instruments and initiatives offer guidance on the proper conduct of private security companies and may be referred to in SOFAs. For example, the 2008 Montreux Document on Private Military and Security Companies describes pertinent international legal obligations and good practices for states and private military and security companies. 94 Moreover, an international Code of Conduct for Private Security Companies has been developed by the Swiss government in collaboration with other government experts and representatives of the private security industry. 95 The latter document incorporates internationally recognised human rights standards and promotes best practice activities to ensure supervision and accountability of private contractors. It is supported by states and civil society organisations. The UN requires adherence to this document for the hiring of private security companies by UN agencies. An open-ended intergovernmental working group was established by the UN Human Rights Council to consider the possibility of elaborating an international regulatory framework for monitoring and oversight of the activities of private military and security companies. 96 It should be in the interests of both the host state and the sending state to address the role of such companies in the SOFA and provide for cooperative solutions of contentious issues which may arise in this context.
It is a widely shared experience that in peace operations sending states and international organisations, as well as host states, often face unforeseeable challenges which may include legal and policy issues and might even lead to changes in the character of the mission. A SOFA should therefore be as flexible as possible and remain open for adaptations.
Conclusions
Gaps in the regulation and uncertainties in the interpretation of various rules may affect the practice of peace operations and jeopardise the security and safety of military and civilian personnel to an extent that may impede the effective performance of the mandate.
The It is a particular matter of concern that, two decades after the Convention was adopted, hardly any of the many host states to a peace operation has become party to it. While the deficiencies of the Convention should be overcome by formal amendments, this process would likely take time, and its potential results are uncertain. States and international organisations deploying military or civilian personnel abroad will negotiate SOFAs or SOMAs anyway, to define more precisely the rights and obligations of their personnel in the host state. Host states, in turn, may be more ready to enter into such negotiations than to accede to general treaties at a time of ongoing crisis in post-conflict peacebuilding, when resources are limited and activities have to concentrate on ad hoc measures rather than general regulation. Hence, it may be preferable to concentrate on comprehensive SOFA negotiations in the preparation of peace operations and devote some time to establishing cooperation between the host state, the sending states and the international organisation on this issue, rather than pressuring the host state to accede to a treaty which is neither comprehensive nor fully understood in all of its requirements and consequences.
SOFA negotiations, which could be preceded by provisional regulations based on Security Council decisions, ought to use standardised principles and rules and supplement them as appropriate. All participating states will need to be involved, as this may offer the best guarantee of establishing confidence in their willingness and ability for achieving cooperative solutions for faithful implementation and the settlement of any disputes. To the extent that command and control will be exercised by the UN or a regional organisation, the relevant organisation may represent the contributing states during the negotiations, but the latter should also be closely involved, as their personnel will be directly affected by the result of the negotiations.
In critical situations, status issues may become superposed by rules of IHL. Yet international organisations and participating states have a shared interest in maintaining and restoring peace rather than waging war through peace operations. They should focus on law enforcement operations and avoid peacekeepers becoming parties to an armed conflict. Strict policy rules should make their impartiality more visible, strengthen their policing role and limit any involvement in the conduct of hostilities.
Issues of state responsibility and responsibility of the international organisation involved should be clearly addressed in the SOFA. Host states must be held accountable to ensure respect for military and civilian personnel participating in the peace operation. Likewise, the SOFA should include provisions and procedures for the settlement of any claims for wrongful acts committed by peacekeepers, as it is in the interests of the peacebuilding process to settle such
The legal status of personnel involved in United Nations peace operations claims quickly and convincingly. Effective claims settlement worked well in many peace operations. 97 It should be mandatory for any mission.
For the settlement of claims in peace operations, transparent procedures should be put in place and appropriate forms of judicial control should be ensured. It appears unacceptable under the rule of law, and counter-productive for the success of peacebuilding, if an international organisation prefers to hide behind its immunity rather than taking an active and forthcoming role in providing reparations for wrongful acts falling under its responsibility. Special procedures for judicial review of acts falling under the responsibility of the UN and other relevant international organisations are overdue.
The Secretary-General has recently been tasked with taking 'all measures deemed necessary to strengthen United Nations field security arrangements and improve the safety and security of all military contingents, police officers, military observers and, especially, unarmed personnel'. 98 Activities initiated under this mandate are yet to be taken and appropriately promulgated. Jurisdiction and control by sending states and the responsibility of the relevant international organisation should be explored in the light of current practice, taking into consideration that attacks against peacekeepers with no sufficient action taken by host states to investigate and prosecute such acts are sadly part of the reality. The occurrence of attacks and threats against humanitarian personnel and UN and associated personnel is a factor that increasingly restricts the provision of assistance and protection to populations in need: acts of wilful killing and other forms of violence, armed robbery, abduction, hostage-taking, kidnapping, harassment and illegal arrest and detention continue to endanger peacekeepers and severely jeopardise the success of current peace operations.
Existing deficiencies in legal regulations on the status of personnel participating in peace operations may challenge those seeking pragmatic solutions, but they also offer opportunities for legal innovation. Future trends in the law will be influenced by the way in which states and international organisations respond to developments in the global and regional security architecture in order to improve civil-military cooperation for post-conflict peacebuilding. 
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